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OP1 NI ON

Thi s ap[?eal is made pursuant to section 256661/ of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Hubacher Hol ding Co. againsta
proposed assessnent of additional franchise tax in the anount
of $9,825 for the income year 1981.

1/ Unfess otherwise specified, all section references are to
sections of the Revenue and Taxation Code as in effect for the

I ncone year in issue.
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The question {)resent ed by this appealis whether .,
appellant is entitled to an abandonment loss for the

unanorti zed basi s of leasehold improvements where the lease was

discharged upon appellant liquidation.

, Appellant, a california corporation, was | ncor por at ed
in-1969. Mr. El nmer R Hubacher was the sole shareholder of
appellant. Appel | ant was formerly known as Rubacher Cadill ac,

Inc., and continued filing itsreturnsunder said former nane.

di

On Hatch 30, 1972, appelTlant entered into a written | ease with
El mer and Rrita Hubacher forthe rental ofland, buildings, and
mproverrents. The | ease termwasten yearswW th an option to
extend for two five-year periods. Appellant was obligated to
construct various | easehol d i nprovenents which cost $377,872
upon construction, onOctober 30, 1981, appellant resolved
that it be liquidated in accordance with Internal. Revenue Code
section 337. On November 18, 1981, appel | ant signed a sal es
agreenment and bill of sale vvhereby It sold the assets set forth
therein toHubacher Cadillac, Inc., a Delaware corporation
(hereinafter referred toasHubacher-Del aware). Al so, on
November 18, 1981, Elnmer and Rita Hubacher entered into a
witten |ease wth Hubacher-Delaware for the rental of
apparent|y thesameproperties previously |eased to appellant.
Onappellant's tax returnforthe period ending Decenber 31,
1981, appellant reported a net [oss of$76,607. The |o0ss
included an ' Abandoned Leasehold Improvements” loss in the .
amount of $185, 377, representing the unanortized costof the

| mprovenents to the |eased prem Ses. Respondent determ ned
éh&at tappel | ant was not entitled t 0 any of the abandonnment | oss
educt i on.

_ Generally, costs incurred by a |essee for |easehold

| nprovenents are required to be recovered through depreciation
or anortization over the termof the |ease or _uSeful _|ife of
each inprovenent. (Treas. Reg. S 1.167(a)-4; Rev. & Tax. Code,
S 24349.% During the appeal year, Revenue and Taxation Code
section 24349 was substantially simlar to Internal Revenue
Code section 167. Therefore, construction of the f eder al
statute IS very persuasive in mterpretmg the California
section. (Holmes v. MeColgan, 17 cal.2d 426 {110 p.2d 4281
cert. den.,” 314 0.S. 6 L.eBd. 5101 (1941).) Where the
basis for the claimof |0ss is abandonnent of depreciable
property, t he taxpayer nust irrevocably discard the asset so
that ‘it wll néither be used by the taxpayer again nor be
retrieved by the taxpayer for sal e, exchange, or other
sposition. éSee Treas. Reg.§ 1.167(a)=-8(a)(4).) Normal |y,
any unanortized bal ance ofincone-producing assets is _
deductible by the |lessee as a |oss in the year the lease is
termnated.” (Cassatt v._Conmi ssioner, 137 P.2d 745 (3rd Cir.
1943). However, Where an I ncone-produci ng assetis distri buted

/—.
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to sharehol ders upon liquidation, the rule is that no deduction
for.the | 0ss of the unanortized bal ance of the cost of such
asset may be taken by the |iquidating corporation. (wolan v.
Comm ssioner, 184 #,2d 101 (10th Cr. 1950).) The same rule of
nongeauctrorlity applies whether it is the |easehold. _

| nprovenents or the leases t hensel ves which are' distributed in
| i qui dati on. gOoo%er Foundation v, o'malley, 221 P.2d279(8th
Cr. 1955);Action T OUL | npaﬁv—l'rr_x, . v. Comm ssioner ,.
€ 87,377 ?.C.M. (P-H) (1987); Tom L. Burnett Cattl &TCo. V.

Conm ssioner, ¢ 60,015 T.C.M.TP-1) (19607.)

The appel lant contends that it is entitled to deduct
the unanortized bal ance of its costs of the |easehold
| nprovenents in accordance with the general rule in Cassatt v.
. Conm ssioner, supra. Respondent asserts that the appellant has
not estanlished its intent to abandon the |easehol d
| mprovements.  The respondent al so contends that the net effect

of appellant's actions in liquidation was todistribute its
| easehol d i nprovenents, which had value, to its soie
sharehol der and |essor.

\Were, as here, the basis of the claimof loss is
abandonnent, appellant nust establish an intent to abandon the
property coupled with an act-of abandonment. Appellant has not
established anintent tq abandon the |easehold 1nproyenents.
Appellant di d resol ve to |iquidate and then proceeded to do
so., On November 18, 1981, appellant soldits assets, including
| easehol d inprovenents, to Hubacher-Del aware. However, on the
same day, appel | ant's sol e sharehol der entered into a |ease
agreement w th Hubacher-Del aware purportedly |easing the sane
prem ses that had been |eased to appellant.” Wthout any other
proof of abandonnent, we. are compelledt 0 concl ude t hat
appel | ant made aliquidation distribution of its |ease and/or.
| easehol d inprovenents to its sole sharehol der, who, in turn,
executed a new lease Wi th Hubacher-Del aware. Under these
circunstances, it is plain that the |easehold inprovenents were
not irrevocably discarded. Accordingly, no abandonment |o0ss
deduction is allowable. (wolan v. Conmi SSioner, supra.)
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ORDER

Pur suant tothevi ews expressed in the opinion of the
Pﬁardfo? file in thi s proceedi ng, andgoodcause appearing
erefot,

I T | S HEREBY orpereD, ADJUDGED AND DECREED, pursuant
to section 25667 ofthe Revenue and Taxation Code, that the
action ofthe Franchise Tax Board onthe protest of Hubacher
Hol ding Co. agai nst a proposed assessment Of additi onal
franchi se tarinthe amount of $9, 825 for the income year 1981,
be and the sane is hereby sustalned.

Done at Sacranmento, California, this 11th day
of January; 1989, bythe sStateBoard Of Equalization, with
Board Menbers Hr. Carpenter, M. Collis, Mr. Bennett, and
M. Davies present.

Paul Carpenter , Chairman 4
ConwayH. Collis , Menber
W Iliam wm Bennett , Menber
John Davi es* , Menber

» Menber

*For Gray pavis, per Governnent Code section 7.9
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